R.I.C.0.: Reviewing an Insidious Court Overstep

INTRODUCTION: The City of New York (“City”) imposes a

cigarette tax on top of the NY State cigarette tax.’

Hemi Group,
a New Mexico corporation?, is neither required by the State nor
the City to collect that tax’, but where a customer ships
cigarettes into NY State, the Jenkins Act requires Hemi to

* The State then

supply that customers’ information to the State.
voluntarily forwards that information to the City where
applicable.” Hemi advertises to its customers that it will not

report that information to either the State nor the City.6

City
customers pay less out-of-pocket for cigarettes when buying
through Hemi as compared to purchases from in-state brick-and-
mortar stores, as the latter purchases include the tax costs
into their price-per-pack.’ The City filed this action for civil
recovery under the Racketeer Influenced and Corrupt
Organizations Act (“RICO”), alleging mail and wire fraud as the
requisite predicate offense.?®

The majority held that the City cannot satisfy RICO’s
proximate causation requirement.’ The “conduct directly causing
the harm was distinct from the conduct giving rise to the
fraud”'®, that is the taxpayers are the parties responsible for

the harm, not Hemi .!?

The majority further rejects the City’s
characterization of the violation as a comprehensive scheme to

defraud the Cityn, and distinguishes this case from Phoenix



Bond.'? Ginsburg concurred in-part and in-judgment, and

underscored that even in compliance with the Jenkins Act, Hemi
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would owe no duty to disclose information to the City. Breyer

dissents, joined by Stevens and Kennedy. The dissent found

proximate causation®®

and that the City’s loss of tax revenue is
property.16

BACKGROUND: Cigarette and tobacco taxes are state excise
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taxes. Further, NY State authorizes the City to collect tax on-
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top of the state tax. The cost of these taxes are already

folded into the price when the distributors sells to the
retailer.'® Because the tax rate varies among the states?’, mail-
order sales from low-tax states to high-tax states increased.?!

The states began losing significant tax revenue because
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residents would fail to report out-of-state shipments. This

compelled the federal government to pass the Jenkins Act??; it

requires sellers to report purchase data to the resident’s home

state to assist in tax collection.?’

The RICO act was passed to reach organized crime

syndicates?’, but to ensure it would not be struck down as a
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status offense® it was drafted broadly, elevating already

criminal conduct when it “had a corrupting influence on
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legitimate business. RICO requires: (1) a predicate act?®; (2)

a pattern of racketeering acts??; (3) the corruption of an
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enterprise. RICO allows the government to pursue criminal



sanctions®', but it also allows for private enforcement by

creating a civil cause of action for RICO violations?®?, awarding

treble damages.33

The predicate act on issue is mail®® and wire fraud.’® These
particular acts were used by the courts to expand RICO’s reach
to offenses otherwise not delineated as predicate acts.?® While
“pattern” is defined broadly in the criminal RICO context, to
establish a pattern for civil recover, one must demonstrate that
“the defendant’s predicate offenses are related and continuous
or at least pose the threat of continuity.”37 Phillips held that
a governmental entity can qualify as a “person” who has standing
to recover civil damages under RICO.°®

The District Court dismissed, holding that “the City could
not establish that Hemi and Gachupin [Hemi’s owner] formed an
‘enterprise’”*? because Gachupin “did not have an individual duty
to file Jenkins Act reports.”*® The Second Circuit vacated and
remanded the judgment, deciding that by failing to file Jenkins
reports to the State, Hemi and Gachupin “operated as an
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‘enterprise’. On appeal, Hemi raised the question as to

“whether the City had been ‘directly injured in its ‘business or
property’’ by reason of the alleged mail and wire frauds.”*?
ANALYSIS: The Court splits the question into two issues: (1)

does “business or property” include a loss of tax revenue?; (2)

does “the City’s asserted injury [come] about ‘by reason of’ the



allegedly fraudulent conduct?”®’ The Court dismisses the case
with the latter question and does not address the former.**

The Court cites and compares Holmes, which declared
proximate cause as a necessary showing in addition to but-for
cause.”’ The Court used common-law foundations to deem links that
are too remote or indirect, or those which are purely contingent
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to be insufficient. Here, the Court finds that the injury to

the City fails “RICO’s direct relationship requirement”?’ because
it was removed “beyond the first step”%; its analysis would
require examining the links between the City, the State, Hemi
and its customers.®’

Further, the Court cites Anza to show its claim’s defect 1is
the same as the instant claim’s defect: the conduct causing the
harm (the customers’ failure to pay taxes) is distinct from the
fraudulent conduct (failure to file under the Jenkins Act) .
Further, while in Anza National Steel engaged in both conducts,
here the conducts were carried out by distinct parties.’!

The City tries to recast the violation as a “systematic
scheme to defraud the City of tax revenue””, but the Court finds
that the City still “must show that Hemi’s failure to file the
Jenkins Act reports with the State led directly to its
injuries”®® and that the City cannot do so’*. The City relies on

Bridge, but the Court distinguishes it because in Bridge “there

were ‘no independent factors that account[ed] for [the



plaintiff’s] injury”°®, but here the “City’s theory of liability

rests on the independent actions of third and even fourth

parties.”56

Finally, the Court declines to consider the City’s
shift from mail fraud to misrepresentation as the predicate act
because the City failed to so plead at the District Court®’.

Ginsburg concurs in-part and in-judgment, without joining
with the majority’s proximate cause analysis, and holds that the
City’s “claim is outside the scope of the very statute on which
it builds its RICO suit.”®

Breyer, dissenting, joined by Stevens and Kennedy, finds
proximate causation.’’® Proximate cause most often discusses
foreseeability, and here the City’s losses are “reasonably
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foreseeable. Further, Hemi intentionally misrepresented

material facts, and “all intended consequences” of that

“intentional act ‘are proximate’.”°

To counter the majority’s
holding that the causal chain was broken because the customers
caused the City’s harm, Breyer notes that “an intervening third-
party act, even if criminal, does not cut a causal chain where
the intervening act is foreseeable and the defendant’s conduct
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increases the risk of its occurrence. To counter the

majority’s finding that Hemi made misrepresentations to the
State instead of the City, Breyer notes that “under the common
law a fraud may be established when the defendant has made use
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of a third party to reach the target of the fraud.” Breyer



distinguishes Anza because the kind of harm alleged there
differed from that which the statutes meant to protect from, and
so the alleged harm was neither intended nor foreseeable.®
Breyer finds that in Bridge the harm was foreseeable, intended,
and exactly the kind of harm that was legislated against.®
Breyer concludes by establishing the right to uncollected taxes
as property under RICO. °°

EVALUATION: The Court errs in continuing to require a

proximate cause analysis when neither Congress envisioned such a
constraint, nor is it required under common law principles.
Regardless, the application of a proximate cause limitation is
unnecessary and unjustified in the instant case.

The text of the RICO statute is expansive in nature,
granting civil remedy to “any person injured.”67 In adopting RICO,
Congress intended to allow legitimate business interests to
recover for its injuries®, otherwise it would have provided only
criminal sanctions. Congress is aware of RICO’s scope, has had
the opportunity to review it®’, and has chosen to leave it as
expansive as currently provided.7O Congress, not a court, must be
the party to add proximate causation if it so desires’’, but it
has demonstrated that it does not’?.

The Court adopts a proximate cause analysis partially drawn
from negligence torts, but the City’s injuries do not derive

from negligence. Hemi did not accidentally breach a duty; it



knew of its duty to report under the Jenkins Act, it knew
failure to do so would deprive both City and NY State of its tax
revenue, and it took actions to profit from that deprivation.73
The correct analogy would be to an intentional tort. Under
common law, a proximate causation analysis is inapplicable for
intentional torts.’*

Further, the Court relies on Holmes’”; in Holmes, the Court
compares RICO to the Clayton Act on the sole basis that the
latter was the model for the former’®, but this comparison is
inappropriate. Anti-trust litigation is by nature nebulous and
potentially boundless; a single monopoly might affect even
industries outside its own. Thus, a proximate cause analysis is
appropriate in the context of the Clayton Act, because without
such a requirement the liability may well be limitless.’’ In the
instant case, a RICO violation in the context of cigarette taxes
does not have that same potential problem; the number of injured
parties, the scope of injury, and the magnitude of injury are
all naturally limited.’® The City is logically within the realm
of parties injured by Hemi’s actions and any recovery would not
be speculative in nature. Hemi’s actions were targeted at both
NY State and the City, and regardless of how the City comes to

its injuries, those injuries are finite, calculable, and their

infliction was intended.



The Court is not presented with a plaintiff so far removed

. - 7
as to render the case nonjustlclable.9

The relationship between
NY State and the City was not surreptitious; Hemi knew of the
agreement between those parties®’. That is not to say that any
relationship known by the defendant, contractual or otherwise,
would allow for plaintiff’s recovery in every instance, but here
there is a distinction. Here the City was not an innocent
bystander, removed from injury, seeking recovery®'; it, along
with NY State, was the target of a systematic methodology
intended to derive profit for Hemi and deprive the City and NY

State of tax revenue.

CONCLUSION: The Court erred in sustaining the

precedentially established requirement for a showing of
proximate cause. Its conception in Holmes was based on a flawed
comparison to the Clayton Act; a proximate causation analysis is
inapplicable in intentional torts; such a requirement was
deliberately excluded by Congress; and regardless, the
conditions that would otherwise compel the application of a
proximate causation analysis do not exist in the instant case.
Congress deliberately intended for this type of violation to
exist within the RICO statute, and this decision unnecessarily

removes 1it.
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